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“Home,” he mocked gently.

“Yes, what else but home?

It all depends on what you mean by home.

Of course he’s nothing to us, any more

Than was the hound that came a stranger to us
Out of the woods, worn out upon the trail”

“Home is the place where, when you have to go there,
They have to take you in.”

Robert Frost
“The Death of the Hired Man”






CONTENTS

Introduction / Terence Lyons / 11
Foreword / Lauren Bon / 17

Summary / 21

Background on the National Home ... / 25
Description of 1888 Deed ... / 43

1888 Deed Created a Charitable
(or Public) Trust ... / 47

Failure of VA to Use Donated Land
Under 1888 Deed ... / 69

Sovereign Immunity Has Been Waived by
the United States ... / 77

Conclusion / 81
Afterword / 85

Exhibits
Source Materials / 89
Property Tables / 91
Endnotes to Property Tables / 159
Image Notes / 167

Glossary of Acronyms / 171

Map, West L.A. VA, 1888—2012






INTRODUCTION

Terence Lyons

Thisbookisone ofthe products ofaremarkable
artwork I experienced on a lawn framed by
vacant and under-purposed buildings near
the northernmost reaches of the West Los
Angeles Veterans Administration (West L.A.
VA) property.

From the summer of 2009 until October 2010,
Lauren Bon and the Metabolic Studio installed
and nurtured an aquaponic strawberry farm in
the shape of a very large American flag—nearly
a thousand strawberry plants sat in perforated
white piping that was mounted horizontally, at

chest height.

Bon and the Studio salvaged the plants from a
farm where they would otherwise have been
plowed under after bearing only one crop. The
water that coursed through the piping and
nourished the plants was reclaimed from the
Los Angeles River and stored on-site in a large
military-surplus water bladder. The pumps that
drove the water through the pipes were powered
by batteries charged by veterans who pedaled
stationary bicycles in the shade of solar panels.

The Strawberry Flag was tended by artists
and by veterans employed through the VA
Compensated Work Therapy (CWT) program.
But the Flag was not just a living sculpture to

be observed and admired. It became the focal
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Image Na. 2
Date: 2011

point of a community of veterans, clinicians,
and visitors. As a veteran living at the West L.A.

VA in 2009, I became a part of that community.

Bon and the Studio refurbished a kitchen in one
of the under-purposed buildings, Building 208,
so that CWT veterans could cook harvested
strawberries into preserves. Other CWT vets
cleaned outspace in the vacant adjacent Building
209 for a print studio, where they made labels
for the jam jars. And the print studio printed not
only jam labels but also artworks and custom
T-shirts at weekly veterans workshops. The
kitchen was also used to bake pastries, which
were served with tea every weekday afternoon
at the Flag. (And the kitchen was a great place
to hang out—they even brought in an upright

piano.)
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Political and community leaders joined
veterans, clinicians, and artists at more-or-less-
monthly al fresco High Tea events (with proper
linen and tableware, a touch not seen at the VA
since bygone days). On summer weekends, the
Studio sponsored “Strawberry Sundays,” open
mic events at which vets read poetry and made
music. Veterans gathered at the Flag on some
evenings to join Studio artists in read-throughs
of Thornton Wilder’s Our Town and Gore Vidal’s
Visit to a Small Planet. One evening, Bon and the
Studio staged a Beckett play with major-league
talent in “theatre space” cleared by CWT vets in
nearly vacant Building 20S.

In the adjacent diagram, artist Lauren Bon
has sketched out some of the progeny to
which Strawberry Flag has given birth as it
has moved from object to mythology. Weekly
print workshops are still ongoing. The Flag’s
community newspaper, the Strawberry Gazette,
has evolved into the Strawberry Bulletin, which
Metabolic Studio still publishes regularly. The
strawberry farm is gone, but a plentitude of
vegetables are now growing in the Metabolic
Studio’s Garden of Defiance behind the State
Veterans Home down the hill from the Flag

location.

As Bon and the other Studio artists inhabited
the West L.A. VA property, they quite
naturally became curious about the history
and geography of the place and its people. And
that nurtured a similar curiosity among the
veterans living there and participating in the
community fostered by the Strawberry Flag,
myself included.
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Out of that curiosity and the combined talents
and intelligence of the artists and veterans was
born another progeny of the Strawberry Flag—
the Metabolic Studio position paper, titled
“Preserving a Home for Veterans.” To be sure, the
considerable expertise and efforts of the Studio’s
Philadelphia lawyers also played a major and

indispensible role.

The position paper, issued in January 2011, said
three things: (1) the 1888 deed by which the
West Los Angeles land was transferred for a
veterans home created a trust under which the
VA holds the land with fiduciary duties to use it
only for its intended purpose; (2) the VA now
puts much of the land to non-veteran-related
uses in breach of the trust; and (3) the VA has
entirely “hospitalized” the veteran-related
uses and abandoned the other functions of a
veterans home, also in breach of the trust.

Although the position paper spoke about legal
principles, it was not simply a legal brief. As
Lauren Bon wrote in a guest editorial in a local
community newspaper: “The Brentwood News
specifically asked me about ‘the legal actions you
are contemplating” I am not contemplating any
legal actions. The position paper is meant to open
up a discussion as to how we can better serve the
numbers of people who are the human cost of war”
When the VA made it clear that it did not
wish to engage in such an open discussion, the
American Civil Liberties Union (ACLU) of
Southern California and other lawyers filed a
class action lawsuit in June 2011 challenging the
VA's West L.A. land use. In a press release issued
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the day that suit was filed, plaintiffs’ lawyers said,
“The misuse of the West Los Angeles campus
is documented in detail in a Position Paper
issued in January 2011 by the Metabolic Studio,
a direct charitable activity of the Annenberg
Foundation led by artist Lauren Bon, entitled

‘Preserving a Home for Veterans.”

As this book goes to press in March 2012, the
lawsuit filed in June 2011 is pending in the
Los Angeles federal court. The VA defendants
have made a motion to dismiss the case, now
awaiting decision, arguing that even if the
plaintifts’ “allegations about discrimination,
breach of trust, and procedural error” are all
true, “this case must be dismissed.” Although
the motion says the VA “has as a top priority
the resolution of the housing needs of homeless
Veterans,” it also says that actually providing
that housing is not its responsibility.

This book is a reworking of the Metabolic
Studio’s position paper. We have edited
the more legal portions of the document,
reformatted the text and expanded the visual
elements, and updated some of the tabular
material—all with an eye toward making the
presentation more reader-friendly. And more
artistic. Because, as the story of the Strawberry
Flag demonstrates, art begets change.
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FOREWORD

Lauren Bon

There is no question in my mind that the
thirteen empty buildings located on well-
irrigated lawns on the north side of the
Department of Veterans Affairs’ West Los
Angeles campus will once again, in the not too

distant future, be a home for veterans.

It is only a matter of time before the women and
men coming home from Iraq and Afghanistan
need a place to mend. From June 2009 to
October 2010, Strawberry Flag enabled us to
participate in making and maintaining a place
to heal at the West L.A. VA. Made of salvaged
strawberries and reclaimed L.A. River water,
and fueled by bicycle power, Strawberry Flag
was about salvaging lives. The project pointed at
the veterans themselves as a resource not being
used well. I have never before worked with such

a committed and able group of people.

Currently the hospital at the West L.A. VA
responds to the ever-growing needs of more
than 600,000 veterans in L.A. County. But it
is not enough. The total number of beds at the
West L.A. VA itself, inclusive of all residential
treatment programs, is under 1,500—this in a
county where up to 20,000 homeless veterans

are on the streets each night.

Not one but two memoranda of understanding
(MOU), issued by the executive leadership
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of the West L.A. VA under its Director Donna
Beiter, authorized us to do our work. Initially,
permission to create and sustain Strawberry Flag
arose from the Planetree Initiative, which aims
to put holistic, patient-centered care on hospital
properties.

Strawberry Flag was a deployable aquaponic
strawberry farm operated by a team of veterans
who worked for the Metabolic Studio as part
of the West L.A. VAs CWT program. The farm
generated a whole culture, which grew up to
surround it. Daily “Tea at Three” and a vibrant
kitchen were key to the de-alienation of an
otherwise harsh environment. Through word
of mouth our Veterans Print Studio became a
go-to place for veterans in treatment on campus
and off. From the vibrancy of the kitchen
and the pulse of the Print Studio emerged the
Strawberry Gazette, a publication that aimed to

communicate with all of L.A. County’s veterans.

Why was all this put to an abrupt end? Why did
the West L.A. VAs executive leadership give
us two MOUs if only to stop us when such a
vibrant culture had emerged around the work?
We all agree that veterans, our nations heroes,
need support, and that the VA provides a
hospital for the many unwell veterans it treats.
However, the original Deed of 1888, which
gave this land for veteran use, secures it in trust
as a home for veterans in perpetuity. The VA

is the contemporary custodian of that trust.

Since 2005 I have focused the Metabolic Studio’s

practice on physical and social brownfields,
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with a brownfield being defined as a place that is
incapable of supporting life. As a core part of our
work we engage with the bureaucratic agencies
that govern such brownfields. Through working
with local, state, and federal agencies, including
California Sate Parks (Not A Cornfield,
2005-2006), the Los Angeles Department of
Water and Power (Silver and Water, 2006—
ongoing), and the U.S. Department of Veterans
Affairs (Strawberry Flag, 2009-2010), I have
identified a common pattern: an aversion to
innovation. At the same time though, to get
my work to happen, there has been a surprising
willingness to engage creatively in solving
problems. It is when a system’s ability to adapt
and change is tested that things start to break

down.

Among the brownfields I have experienced,
the West L.A. VA is something of a paradox. A
beautiful and financially valuable location in the
center of the most affluent part of the city, it has
been locked into Faulknerian stasis by systemic
lethargy and political confusion. Although
this predicament is often seen as a Californian
problem, itis not. President Obama has declared
an imperative to end homelessness for veterans
in his first term. It will be a start in earnest for
him to acknowledge the Deed of 1888, which
clearly preserves a home for recuperating

soldiers in perpetuity.
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This paper addresses the BREACH
OF TRUST and the VIOLATION OF the

fiduciary DUTY of the United States
Department of Veterans Affairs

("VA") IN FAILING TO ADHERE to the

restrictions imposed upon it pursuant

TO THE 1888 DEED ("Deed of 1888"),

which REQUIRED that LAND DONATED

IN WEST LOS ANGELES ("West L.A.")

to the National Home for Disabled
Volunteer Soldiers ("National Home")

BE PERMANENTLY USED AS A HOME

FOR DISABLED VETERANS.
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SUMMARY

The Metabolic Studio maintains that the
restrictions imposed under the Deed of 1888
created a charitable (or public) trust, and that
as a trustee, the National Home had a legally
imposed fiduciary duty to permanently use
the donated land as a home for veterans.
Consequently, as successor to the National
Home, the VA holds the donated land only
in the capacity of a trustee and is subject to
such legally imposed fiduciary duty. Under
applicable law, the donated land can only be
used in a manner that directly contributes to the
provision of a home for veterans, and the VA is
not permitted to divert the use of the land for
another or different purpose, even if such other

use results in rental or other income to the VA.

Rather than adhering to its obligation under
the 1888 Deed, the VA has chosen to jettison
the restrictions placed on the donated land on
its own whim. In doing so, the VA has turned its
back on the fiduciary duty that the acceptance
of a restricted donation of land imposed upon
it. Indeed, rather than using the donated land
as a home for veterans, the status of a veteran
at the West L.A. VA has shifted from that
of “resident” of a home to that of “patient”
in a hospital to be cured and moved on.
Moreover, the VA has used the donated land for
a multitude of purposes that, beyond any doubt,
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do not directly contribute to the provision of a
veterans’ home. Even worse, these other uses
effectively bar the use of the donated land from

its dedicated purpose as a home for veterans.

Land-sharing agreements between the VA
and commercial and other organizations thus
allow the donated land to be used in ways that
not only have absolutely nothing to do with
providing a home for veterans, but are, in fact,
antithetical to such use. This position paper
elucidates the current land use issues of the
West L.A. VA and provides evidence for the
clear and present need to reconsider the land
use in light of the 1888 Deed.
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BACKGROUND ON
THE NATIONAL
HOME FOR
DISABLED
VOLUNTEER
SOLDIERS AND ITS
PACIFIC BRANCH
IN WEST LOS
ANGELES

National Home Created by Act of
Congress to Provide a Home for
Veterans

The National Home for Disabled Volunteer
Soldiers was incorporated through the
Congressional Act of March 3, 1865, c. 91,
13 Stat. S09. As “the federal government
acceptled] responsibility for sheltering
citizen-veterans,” the National Home created
a network of branch homes for veterans
throughout the country, which were operated
by a Board of Managers. Originally known as
the “National Asylum for Disabled Volunteer
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Soldiers and Sailors of the Civil War,” Congress
officially changed the name on January 23,
1873, to the “National Home for Disabled
Volunteer Soldiers,” thus codifying the
“domestic character of this federal institution”
and reflecting its true purpose: the provision
of a home for veterans. The Military Affairs
Committee of the House of Representatives
emphasized that branch homes of the National
Home were to be “homes for the country’s
defenders, not asylums for the helpless poor
whom society through the laws of its existence
is bound to support.”

The National Home offered “a generous
and dignified space for citizens,” a system
of relatively comfortable, modern, and
ornamented branch homes providing veterans
with “food and board, medical care, recreation,
religious instruction, and employment
opportunities ... without suffering from the
stigma afflicting nonveterans forced to seek
help from the local poorhouse.” The National
Home was “not a charity,” but “a home
tendered to the veteran ... as a partial
remission of the debt the government was
obligated to pay” to those “who fought in
the nation’s service.” The National Home
provided a home to veterans, therefore, not
based upon a moral obligation to care for the
helpless, but out of the concept, and duty, that
veterans in need had earned the right to be

provided for by their country.

In the years between 1865 and 1870, the Board
of Managers established four branches of the
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National Home. During the years 1884 through
1900, the Board of Managers added four new
branch homes, including the Pacific Branch
in West L.A., which opened in 1888, where
the West L.A. VA is now located. From its
beginning, the Board of Managers emphasized
the National Home’s purpose as providing a
home for veterans. An early statement issued
by the Board of Managers to notify veterans of
the benefits of the branch homes read, in part,

as follows:

“The Home is neither a hospital
nor alms-house, but a home, where
subsistence, quarters, clothing, religious
instruction, employment when possible,
and amusements are provided by the
Government of the United States. The
provision is not a charity, but is a reward
to the brave and deserving”

Victorian ideology understood “home” as
the primary unit of society and its most
valued locus of care. By creating a network
of homes, therefore, the National Home
Board of Managers signaled the government’s
“Intention to assume the same domestic
responsibilities for veterans, offering food,
shelter, clothing, and medical care, as mothers
and wives assumed for their families in the
nineteenth century household economy”
“This rhetoric of domesticity, then, linked
veterans’ institutional care to the private
and bourgeois family house.” Following the
domestic model, the branch homes provided
a home for life by catering to the whole
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person—intellectual, emotional, spiritual, and
physical. In creating homelike establishments,
branch homes were distinguished in their
architecture and landscaping. “The change in
name from ‘asylum’ to ‘home, the care taken to
construct aesthetically pleasing campuses and
plan attractive grounds, and efforts to provide
entertainment and work all pointed to the
Board of Managers’ insistence that the veterans
not be viewed as paupers or dependents,
but as men who had earned the right to a

government-provided home.”

In keeping with the domestic concept of the
National Home, veterans stayed indefinitely
at the branch home—the home, therefore,
providing life-long or long-term residences
for veterans. The branch home approached
the veteran as a multifaceted human being
with needs beyond only medical care, so that
a veteran living at a branch home was not
considered a medicalized patient who must
“recover” and move on, but rather as someone
who was being provided with a permanent

domestic living environment.

“Disability” for purposes of admission to the
National Home was interpreted broadly to
include both visible wounds and invisible
recurring illnesses, including those resulting
from the psychological impact of war. A history
of the Eastern Branch described its residents
as “one-time wounded and injured soldiers
[who] had long since been patched up, and
by the time they arrived at Togus they were

in about as good a shape as they would ever
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be again. They weren’t coming primarily for
medical care, for on the whole they were fairly
hale and hearty” Thus, in addition to admitting
amputees and the elderly, the National Home
served seemingly vigorous young people who,
as a result of suffering from the effects of other,
less visually dramatic wartime effects, were
disabled from obtaining their living by their
own labors. By the mid-1880s, the National
Home further broadened the definition of
disability for admission purposes and began
serving veterans who became incapacitated in

civilian life.
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Pacific Branch Created by Act of
Congress to Acquire Land to Be
Permanently Used as a Home for
Veterans

On March 2, 1887, an act of Congress
provided:

“That the Board of Managers of
the National Home for Disabled
Volunteer  Soldiers are  hereby
authorized, empowered, and directed
to locate, establish, construct, and
permanently maintain a branch of
said National Home for Disabled
Volunteer Soldiers to be by such
Board located at such place in the
States west of the Rocky Mountains
as to said Board shall appear most
desirable and advantageous.”

After a survey of sites in the West, the Board
of Managers selected the West Los Angeles
location that now hosts the West L.A. VA as
this Pacific Branch. Thus an Act of Congress,
implemented by the Board of Managers,
required the Pacific Branch to be located,
established, constructed, and permanently
maintained as a separate branch home of the

National Home.
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The Land of the Pacific Branch

As shown on the map at the back of this book,
the land originally donated for the Pacific
Branch of the National Home located in West

L.A. was conveyed under four separate deeds.

DEED A: 1888, 300 acres: John P. Jones
and Arcadia Bandini de Baker donated
300 acres of their Rancho San Vicente

y Santa Monica for the Pacific Branch

of the National Home. This deed states:
"..to have and to hold the said land and
promises, with appurtenances, unto the
[National Home] to be thereon so located,
established, contructed, and permanently
maintained.”

DEED B: 1888, 300 acres: John Wolfskill
donated 300 acres of the Rancho San Jose
de Buenos Ayres for the Pacific Branch.
The land is now used for the Los Angeles
National Cemetery, the West Los Angeles
Federal Building, and a City of Los Angeles
park.

(The authors are informed that the
original donation had been for 300 acres
restricted in a similar manner to Deed

A plus a promise of $100,000. When
economic reversals precluded the cash
gift, Wolfskill’s syndicate transferred the
land with no restrictions in lieu of the
original promise of land plus cash.)

34



DEED C: 1899, 235.5 acres: Fulfilling a
National Home request to enlarge the
facility, Santa Monica Land & Water

Co. (formed in 1896 by John P. Jones &
Arcadia Bandini de Baker) donated 235.5
acres to the Pacific Branch, extending

its northern reach. At about this time,

20 acres at the southwest corner of the
original gift (Deed A) was returned to
Santa Monica Land & Water Co. The
northernmost portion of this Deed C

land (perhaps a third of it) was later
transferred from the National Home,
perhaps in return for the land acquired by
Deed D.

DEED D: 1921, 35.67 acres: Roy Jones
(son of John P. Jones) and his wife Pauline
transferred this land to the National
Home. The land now hosts the UCLA
Jackie Robinson Stadium, Veterans
Garden, and parking for shuttles to the
Getty Museum.
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A Note About Use Restrictions:

Deed A clearly states restrictions on the uses
to which its land can be put. Although Deeds
B, C, and D do not contain such language,
they should be considered subject to the same
restrictions as Deed A because the Pacific
Branch, to which the land was donated, was
established pursuant to a congressional act
solely to “locate, establish, construct and
permanently maintain” a branch home of the

National Home.

The land on which the West L.A. VA is
currently located is made up solely of the
land donations made in 1888 and 1899 by
John P. Jones and Arcadia B. de Baker, and the
1921 deed from John P. Jones’s son. The land
donated in 1888 by John Wolfskill, however,
is now used for the Los Angeles National
Cemetery, the West L.A. Federal Building,
and a Los Angeles city park; none of this land
is being used by the West L.A. VA.
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Original Use of the Pacific Branch
Home as a Home for Veterans

Consistent with the purpose of Congress
in creating the National Home, the Pacific
Branch sought to provide a home for life by
catering to the whole person—intellectual,
emotional, spiritual, and physical. In
keeping with the prevailing belief that
an aesthetically pleasing environment
promoted social order and increased quality
of life, well-known architect Stanford White
designed the home buildings at the Pacific
Branch, while the grounds were quickly
transformed into “one of the most beautifully
arranged and kept parks in the country.
At the Pacific Branch, entertainment and
edification were considered important for
maintaining resident well-being. In the
course of their day, veterans might browse
the library’s 5,545-volume collection,’
join the baseball team, find “an unfailing

source of entertainment”? in the aviaries,

1. “Soldiers’ Home Pacific Branch, California,” The Daily
Outlook, Santa Monica. Quoted in Cheryl L. Wilkinson,
“Forgotten Saviors: Disabled Civil War Veterans in West
Los Angeles, A History of the Pacific Branch of the
National Home for Disabled Volunteer Soldiers 1888-
1915” (2008).

2. News Notes of California Libraries, Volumes 1-2,
California State Library, 1907, pp. 43 (viewable on Google
Books).

3. “Soldiers’ Home: Birds Entertain Veterans,” Los
Angeles Times, November 15, 1903.

39



or undertake paid work at the home.*

In addition, a regular stream of people
(17,912 in 1893) came to visit the Pacific
Branch and meet the “old soldiers,” and
the home band performed daily, often
followed by talks, movies, magic lantern
shows, and, on at least one occasion, an
aeroplane acrobatic display. Residents
in uniform who wished to attend were

admitted free of charge to all events.®

4. For the fiscal year ending June 30, 1908, the Home employed
83 civilians and 433 members on extra duty, with pay, the latter
under salaries varying from eight dollars to seventy-five dollars
per month. “Close To Million,” Los Angeles Times, July 26,

1908. Note: Residents were called “members” not “patients.”

5. “Soldiers Home. The Annual Report of the Governor,” Los
Angeles Times, July 19, 1893.

6. Los Angeles Times, August 29, 1913: “On Monday [the
veterans] enjoyed combined band concert and moving picture
show. On Tuesday evening, a lecture on travels attended by
stereoptican views... a band concert and moving picture
exhibition will take place on Thursday evening. Col. E. W.
FitzGerald will, on Friday evening, recite his “Epic on the Holy
Land” ... and on Saturday the Soldiers’ Home baseball club
will contend with a nine from Orange on the Home Field”
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DESCRIPTION

OF 1888 DEED
TRANSFERRING
DONATED LAND
TO THE PACIFIC
BRANCH OF THE
NATIONAL HOME

The 1888 Deed conveyed 300 acres of land
in West Los Angeles from John P. Jones and
Arcadia B. de Baker to the National Home.
The deed contained a “witnesseth” clause,
specifically recognizing the act of Congress of
March 2, 1887, whereby the National Home
Board of Managers was authorized “to locate,
establish, construct and permanently
maintain a branch of said National Home
for Disabled Veterans” west of the Rocky
Mountains. Under this act, the Board of
Managers chose Los Angeles as the site of
the Pacific Branch, taking advantage of this

generous land donation.

The “witnesseth” clause under the 1888
Deed further acknowledged that, consistent
with the 1887 act, the donated land was

subject to the express restriction that it be
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used “to locate, establish, construct and
permanently maintain such branch of said
National Home for Disabled Volunteer
Soldiers.”

The “witnesseth” clause under the 1888 Deed
further acknowledged that in consideration
of the offer of the donated land, the Board of
Managers had selected the land offered by the
donors “for the purposes aforesaid,” as a
result of which the National Home expressly
accepted the land to be used “to locate,
establish, construct and permanently
maintain such branch of said National

Home for Disabled Volunteer Soldiers.”

Finally, the actual conveyance language under
the 1888 Deed specifically provided that the
conveyance of the land by the donors was
“In consideration of the premises and of the
location, establishment, construction and
permanent maintenance of a branch of the

National Home.”
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1888 DEED
CREATED A
CHARITABLE (OR
PUBLIC) TRUST
REQUIRING THAT
DONATED LAND
BE PERMANENTLY
USED BY THE VA
AS A HOME FOR
VETERANS

Applicable Law Establishes that
a Charitable (or Public) Trust Is
Created when Land is Donated to a
Governmental Entity Subject to a
Deed Restriction that Land Be Used
for Charitable or Public Purpose

Where a donor donates land to a governmental
entity and the deed conveying the property
expresses the donor’s intention for the land
to be permanently dedicated for a specified
charitable use benefitting an indefinite class
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of persons, a charitable trust is created with
the governmental entity as the trustee. See
City of Palm Springs v. Living Desert Reserve,
70 Cal.App.4th 613, 82 CalRptr2d 859
(1999) and authorities cited therein and case
law discussed below. In the context of a deed
conveying donated land, the donor’s intention
is of paramount importance. City of Manhattan
Beach v. Superior Court, 13 Cal.4th 232, 52 Cal.
Rptr. 82 (1996). Such intention is determined
“from the words which have been employed in
connection with the subject-matter, and from
the surrounding circumstances” existing at the
“time of the execution of the deed.” Berkeley
Hall School Foundation, 40 Cal.App.2d 31,
103 P.2d 1052 (194); Goddard v. Coerver, 100
Ariz. 135, 412 P.2d 259 (1966). A court may
also rely upon recitals in the deed. Murphy v.
Bilbray, 1997 WL 754604 (S.D. Cal. 1997).

It is not necessary that any particular words
or conduct be manifest to create a charitable
trust, and a charitable trust may be created
without using the words “trust” or “trustee.”
Goddard v. Coerver, 100 Ariz. 135, 412 P.2d
259 (1966), citing Scott on Trusts § 24-25 (2d
ed. 1956); Restatement (Second) of Trusts 2d
§ 24. Moreover, the law favors gifts made for
a charitable purpose, and a court will liberally
construe the document making such a gift to
accomplish the intent of the donor. In Re Estate
of Breeden, 208 Cal.App.3d 981, 256 Cal.Rptr.
813 (1989); Estate of Tarrant, 38 Cal.2d 42,237
P.2d 505 (1951). Broadly defined, charitable
purposes used to support the creation of a

charitable trust include such things as the
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fulfillment of governmental purposes, relief of
poverty, promotionofhealth,and the furthering
of other purposes, the accomplishment of
which is beneficial to the community or some
class indefinite as to numbers and individuals.
Walton v. City of Red Bluff, 2 Cal.App.4th 117,
3 Cal.Rptr.2d 275 (1991), citing Restatement
(Second) of Trusts, § 368; People v. Cogswell,
113 Cal. 129, 45 P. 270 (1896). “[Glifts in aid
of governmental purposes are uniformly held
to be for charitable purposes,” Estate of Hart v.
County of Los Angeles, 151 Cal.App.2d 271, 311
P.2 60S (1957); Murphy v. Bilbray, 1997 WL
754604 (S.D. Cal. 1997), as are donations for
promoting the welfare of mankind at large, or
of a community, or of some class forming a part
of it, indefinite as to numbers and individuals.
Estate of Schloss v. Reinhold, 56 Cal.2d 248, 363
P2d 875 (1961).

The case of South Carolina Department of
Mental Health v. McMaster, 372 S.C. 175, 642
S.E.2d 552 (2007), demonstrates that the
courts will find a charitable trust resulting from
a donation of land to a governmental entity
subject to restrictions on its use for public
purposes. In that case, donations of land were
made to “the Regents of the Lunatic Asylum of
South Carolina” pursuant to deeds containing
restrictive language requiring the property use
be limited “for the use and purposes of the State
Hospital for the Insane” The State Lunatic
Asylum was created in 1821, with the related
legislation recognizing that the benevolent
purposes of society require, on the part of the

state, “a public institution for the reception
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and cure of lunatics, for the instruction of the
deaf and dumb, and for the maintenance of the
poor and destitute of either class.” The court
found that the deeds under which the land was
donated created a charitable trust, stating:

“[T]he property here was conveyed
for the charitable purposes of the
State Hospital for the Insane. It was
conveyed to the Board of Regents
of the Hospital, and the General
Assembly enacted enabling legislation
specifically for the benevolent purpose
of establishing a hospital for the
insane.... We find that the deeds and
the legislative acts giving rise to the
State Hospital clearly evidence the
creation of a charitable trust.”

In reaching this decision, the court relied upon
the 1922 case of Harter v. Johnson 122 S.C. 96,
115 S.E. 217 (1922), where that court was
called upon to interpret the will of a deceased
physician who had bequeathed “[a]ll the
residue of my estate, real and personal and
mixed, ... I give and devise, for the purpose of
establishing, building and equipping a public
hospital in the town of Fairfax.” The court held
that a charitable trust was created, specifically
recognizing that in the case of a charitable
donation made for specified purposes, no
formality in the use of language is required in

order to create a charitable trust.

In Murphy v. Bilbray, 1997 WL 754604 (S.D.
Cal. 1997), a 1929 deed stated that it was
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“conveying Mt. Helix Nature Theatre ... to
the County of San Diego, State of California
and establishing an endowment fund for
the perpetual maintenance and betterment
thereof.” The deed also stated that the donor
had improved the Mt. Helix property for
the purpose of “render[ing] it suitable for
eleemosynary, religious, educational and
public uses and purposes.” The court held that
these words “clearly indicated [an] intent to
create a charitable trust for the benefit of
the public.”

A deed conveying property donated to a
governmental entity containing restrictions
imposed by the donor has also been
determined to constitute a public trust, a
concept similar to the charitable trust doctrine,
which similarly imposes a fiduciary duty upon
the governmental entity, as trustee, to use
the donated property only for the purpose
specified by the donor. In Welwood Murray
Memorial Library Com. v. City Council, 215
Cal.App.3d 1003, 1012, 263 CalRptr. 896
(1989), for example, the City of Palm Springs,
California, acquired donated land by two deeds
executed by the donors and that restricted
the use of the property for a public library. In
affirming an order preventing the city from
using the property for other, non-library
purposes, the court applied the “public trust”
doctrine, stating: “A public trust is created
when property is held by a public entity for the
benefit of the general public. Here, title to the
library propertyis held by city to be used by city
for the benefit of the general public as a public
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library” See also Big Sur Properties v. Mott, 62
Cal.App.3d 99, 132 CalRptr. 835 (1976)
(holding that a deed requiring land donated to
the State of California “be used in perpetuity
as public park” and is owned by the State of
California as trustee of a public trust for the
benefit of the public); Estate of Hart v. County
of Los Angeles, 151 Cal.App.2d 271, 311 P.2d
605 (1957) (“a public trust arises by operation
of law where a municipal corporation accepts
a grant of real property for park purposes”);
County of Solano v. Handlery, 155 Cal. App.4th
566, 66 Cal.Rptr.3d 201 (2007) (citing case
law for the proposition that the “public trust
doctrine” applies where property is donated
to a governmental entity for dedicated public

purposes).
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Fiduciary Duty of Governmental
Entity Holding Land Subject to
Charitable (or Public) Trust

Where a charitable or public trust is created
upon a donation of land to a governmental
entity, the governmental entity holds legal
title to the land only as a trustee, subject to
a legally imposed fiduciary duty to use the
property only for the dedicated purpose
specified by the donor. City of Palm Springs v.
Living Desert Reserve. In such a case, the courts
have uniformly held that the land cannot be
used for another or different purpose and the
governmental entity cannot legally divert the
use of property from the purposes to which it
was dedicated under the deed. See, e.g,, Robertsv.
City of Palos Verdes Estates, 93 Cal.App.2d 545,
547,209 P.2d 7 (1943), where the court stated
that the law is clear: “Where a grant deed is for
a specified, limited and definite purpose, the
subject of the grant cannot be used for another
and different purpose.” The courts endeavor to
protect the public’s interest in a charitable trust
and “will not allow such to fail because of the
action of the trustee.” Hart, Jr. v. County of Los
Angeles, 260 Cal.App.2d 512, 67 Cal.Rptr. 242
(1968). Further, the restrictions imposed on
the property subject to a charitable trust are
protected from termination or alteration by an
act of alegislative body. See Smith v. Moore, 225
F.Supp. 434 (E.DVa. 1963) (legislature cannot
terminate a charitable trust, nor seek to control
its disposition); see also Second Ecclesiastical
Society of Hartford v. Attorney General, 133
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Conn. 89, 48 A.2d 266 (1946) (supervision
of charitable trusts is an inherent judicial
function and is not a matter for the legislature);
Welwood Murray Memorial Library Com. v. City
Council, 215 Cal.App.3d 1003, 1017, 263 Cal.
Rptr. 896 (1989) (trust arising from donation
of property for a public library will “prevent an

ultra vires, and hence nonlegislative, act”).

In the case of Welwood Murray Memorial
Library Com. v. City Council, 215 Cal.App.3d
1003, 1017, 263 Cal.Rptr. 896 (1989), the
City of Palm Springs acquired donated land
by two deeds that restricted the property’s
use to a public library. After finding that the
restriction on the property use imposed under
the deeds did, in fact, create a public trust, the

court further stated:

“Any attempt to divert the use of the
property from its dedicated purposes
or uses incidental thereto would
constitute an ultra vires act. Thus, it
would be proper not only to issue an
injunction to enforce the obligation
arising from the existence of the public
trust, i.e., to enforce City’s obligation
to use the property as a public library,
but also to prevent an ultra vires, and
hence nonlegislative, act” (Citations
omitted.)

In determining whether or not donated land
is being used for its dedicated purpose under
the deed, “the applicable test is not whether a
proposed use is ‘consistent’ with the dedicated
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purpose, or whether it will ‘contribute’ to such
purpose, but whether the proposed use
will ‘directly contribute’ to the dedicated
purpose.” Welwood Murray Memorial Library
Com. v. City Council, 215 Cal.App.3d 1003,
1012. In that case, land was donated to the City
of Palm Springs under a deed requiring the city
to “continue and forever maintain the Palm
Springs Free Public Library above mentioned
in and on buildings which are now or may
be hereafter placed on the property hereby
conveyed.” The city sought, among other
things, to grant an easement to a developer over
the library property for purposes related to an
adjoining proposed commercial development,
including the placement of dining tables,
chairs, and related equipment for an adjacent
restaurant, to provide an open area on the
library property for pedestrian traffic from the
nearby streets to the proposed commercial
development, and to raze approximately four
feet of one of the library buildings. The court
stated that any proposed use of the donated
library property “must directly contribute
to the use and enjoyment of the property for
library purposes: e.g., the proposed use must
directly facilitate the acquisition, retention,
storage and use of books, manuscripts and
similar materials.” The court then held that the
“use proposed by the City in no way directly
contributes to these purposes.” The court
specifically noted the following:

e The proposed use of the library
property by the city was, in at least one

way, “antithetical to library purposes, as
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the proposed use would destroy parts
of the building where books are stored

and used.”

e The proposed use of the library
property was “obviously designed to
enhance the uses to which the developer
intends to put the surrounding
commercial property, namely to
enhance the use of such property as
restaurants and retail businesses by
providing pleasant areas in which to
talk, eat and converse, and by increasing
the flow of pedestrian traffic around the
library and into the ‘foot traffic’ area of
the restaurants and retails stores... Itisa
matter of common knowledge, and not
one reasonably subject to dispute, that
such activities, agreeable as they may be,
do not directly contribute to the use of
the materials found in libraries because
they are distracting (conversing) or
potentially harmful to the books or
library furnishings (eating).”

e “Finally, and perhaps most notably,
the plan to grant the developer an
easement over the Library Property...
obviously would effectively bar the
use of the subservient tenement for
the construction of additional library
wings or rooms, should they be needed.
Such a result is clearly in violation of
the restriction contained in the 1838
Murray deed, which required the City

to ‘forever maintain’ the library ‘in and
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on buildings which are now or may be

hereafter placed on the Property.”

Because the use of donated land must directly
contribute to the specific purpose for whichitis
dedicated, it is not permissable to use donated
property to produce income if such use does
not directly contribute to the dedicated
purpose, even if the income would otherwise
be used to further the dedicated purpose. See,
e.g, Heinfly v. Lolli, 2 Cal.App.3d 904, 82 Cal.
Rptr. 914 (1970) (income to the state from the
leasing of property “will not justify use” of the
donated property where the use of the property
under a leasing agreement is not permitted
under terms of deed conveying the property
to the state). Absent such a rule, donor intent
could be easily defeated and the dedicated
purposes avoided merely by a governmental
entity leasing the donated property in return

for rental income.

From a policy consideration, the courts have
upheld restrictions on charitable contributions
in the “interest of donors who have directed
that their contribution be used for certain
charitable purposes.” Holt v. College of Osteopathic
Physicians, 61 Cal.2d 750, 394 P.2d 932, 40 Cal.
Rptr. 244 (1964). Such restrictions are upheld,
in part, because of the “interest of the public in
encouraging the creation and the continuation
of trusts for a charitable or public purpose.” This
policy consideration was specifically recently
recognized in County of Solano v. Handlery, 155
Cal.App.4th 566, 66 Cal.Rptr.3d 201 (2007),
where the court stated “that if the courts were
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to permit public entities to accept from donors
gifts of property subject to restrictions on the
property’s use, and then later jettison those
restrictions on their own whim, donors would
be discouraged from making such gifts in the

future”

A second policy concern expressed in County
of Solano v. Handlery is rooted in the maxim of
equity that “he who takes the benefit must
bear the burden.” According to the court,
“that means that the donee of a conditional gift
may not keep the gift unless the donee complies
with the donor’s conditions. That the donee in
this case is a public entity ... does not exemptit
from that rule. To the contrary, public entities
should exemplify equitable conduct. A public
office is a public trust created in the interest
and for the benefit of the people. ... [A] public
entity [has a] heightened duty to act equitably
when it accepts a conditional gift from a donor

for the public’s benefit.”

Even where land is transferred without a deed
restricting the property use, a gift to an entity
that exists solely for a particular charitable work
will be construed to be held in trust for that
purpose. See, e.g, In re Merchant’s Estate, 143
Cal. 537, 77 P. 475 (1904); In re Winchester’s
Estate, 133 Cal. 271, 65 P. 475 (1901). Thus,
in In re Merchant’s Estate, for example, in
upholding a bequest, the court stated that the
intention of the donor to the Oakland Red
Cross Society was that the bequest “should be
devoted to the objects to carry out which was

the sole purpose of creating and maintaining
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the society” Clearly, where a governmental
entity is created for a single purpose, a
contribution to such entity by an individual
will be construed to be held in trust for that

particular single purpose.
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1888 Deed Created a Charitable Trust
Subjecting the VA to a Fiduciary Duty
to Permanently Use Donated Land as
a Home for Veterans

When John P. Jones and Arcadia B. de Baker
originally donated 300 acres of land in West
L.A. to the National Home for Disabled
Volunteer Soldiers, a predecessor to today’s
VA, theyleft no doubt of their intention that the
land be permanently dedicated as a home for
veterans. Their March S, 1888 deed conveying
the land contains no less than five separate
references to the requirement that the land
be used to “locate, establish, construct and
permanently maintain” a branch home of the
National Home. The deed specifically stipulates
that the land was conveyed in return for the
promise of the National Home to permanently
use the land as a branch home for veterans.
The deed also refers to an act of Congress on
March 2, 1887, that authorized the Board of
Managers of the National Home to “locate,
establish, construct, and permanently
maintain a branch of said National Home
[...] located at such place in the States west of
the Rocky Mountains as [ ... ] shall appear most
desirable and advantageous.” Pursuant to this
act of Congress, the National Home accepted
the 300 acres of donated land in 1888 for the
express purpose of creating a permanent home

for veterans in West Los Angeles.

There can be no doubt, therefore, that the

donors of the land to the National Home under
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the Deed of 1888 intended for the donated
land to be permanently used for the purpose
of providing a home for disabled veterans, in a
manner consistent with the meaning of “home”
adopted by the National Home at the time of
the donation of the land. Further, the donors
similarly manifested an intention to impose
an affirmative duty upon the National Home
to use the land for such purpose. Clearly, the
donation of the land under the Deed of 1888
was not intended as an unrestricted gift to the
National Home for its general purposes, but
was restricted for the specified, limited, and
definite purpose of establishing a permanent
branch home for veterans. As a result, the Deed
of 1888 created a charitable or public trust,
under which the National Home was given the
land only in the capacity as a trustee, subject
to a legally imposed fiduciary duty to use the
land solely for the purpose of permanently
providing a home for veterans, consistent with
the meaning of “home” at the time the land
was donated. The National Home, therefore,
was required to use the land only in a manner
that directly contributed to the use of the land
as a home for veterans and was not permitted
to divert the use of such property for another
or different purpose. As the successor to the
National Home, the VA now holds the donated
land only as a trustee, subject to the same
fiduciary obligation as the National Home to
utilize the donated land solely for the purpose
of permanently providing a home for veterans.

Moreover, as described above, and consistent

with its name being officially changed in 1873,

64



Imace Na.

21

Date: 20190

Imace No.

22

Date: 20190

65



before the 1888 gift, from the “National
Asylum for Disabled Volunteer Soldiers” to
the “National Home for Disabled Volunteer
Soldiers,” the very purpose in creating the
National Home in the first instance was the
provision of a permanent home to veterans. At
the time, it was widelyknown and publicized that
the donors gave the land pursuant to the 1888
deed with the idea of a “home” at the National
Home as a domestic environment that catered
to the whole person—intellectual, emotional,
spiritual, and physical—a place where veterans
received living quarters, food, recreation,
amusements, religious instruction, employment
opportunities, and medical care. By the time
the donors gave the land for the Pacific Branch
under the 1888 deed, it was widely known what
abranch home at the National Home was meant
to be, how it was operated at the time, and the
benefits it accorded veterans. There can be no
question regarding the intent of the donors

regarding the use of their donated land under
the Deed of 1888.

Similar to the 1888 deed, because the Pacific
Branch of the National Home was created by an
act of Congress for the sole purpose of having
the National Home to “locate, establish,
construct, and permanently maintain a
branch of said National Home,” the land
donated under the 1899 deed and the 1921
deed is considered restricted to the same extent
as the Deed of 1888 and, as a result, the VA has
a fiduciary duty to use the donated land under
the 1899 deed and the 1921 deed as a home for

veterans, just as it does under the Deed of 1888.
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FAILURE OF VA
TO USE DONATED
LAND UNDER
THE DEED OF
1888 AS A HOME
FOR VETERANS
CONSTITUTES

A BREACH OF

I'TS FIDUCIARY
DUTY, AN
IMPERMISSIBLE
DIVERSION FROM
THE PURPOSE TO
WHICH LAND WAS
DEDICATED, AND
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DONOR INTENT
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Rather than adhering to its obligation under
the 1888 Deed to use the donated land as a
permanent home for veterans, the VA has
chosen to jettison the restrictions placed on
the donated land on its own whim, as there
is absolutely no reason why the donated land
cannot be used for its intended purpose as
required under the 1888 Deed. Accordingly,
the actions of the VA in this matter have resulted
in a breach of its fiduciary duty, a diversion
of the land from the purpose to which it was

dedicated, and a violation of donor intent.

The uses to which the VA has put the land are
summarized in the Property Tables beginning

on page 89.

The West L.A. VA no longer provides life-
long or long-term “residences and care”
on the deeded land for those veterans who
require only a home, even though the County
of Los Angeles has the largest population of
homeless veterans in the country. Instead,
the land conveyed under the Deed of 1888
now hosts the VA’ largest healthcare campus
in the country, and a nightly average of less
than 1,500 veterans sleep on the site, either as
patients at the James Wadsworth Hospital,” or
as patients in a variety of treatment programs.
In other words, those veterans who are located
at the facility are no longer dealt with as
“residents” or “members,” but as “patients.
Although the West L.A. VA describes the facility

7. The James Wadsworth Hospital is the West Los Angeles
Medical Center, also known as Building 500.
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as “a [t]ertiary care facility including long term
care and domiciliary,”® with the exception of a
Nursing Home Care Unit that currently serves
226 elderly veterans,” homeless veterans must
prove that they are substance abusers, mentally
ill, or,in afew cases, receiving medical treatment
at Wadsworth Hospital, before being provided
with abed.'’ They may then enter a program for

recovery for up to only two years, usually less.

The mission of the West L.A. VA focuses on
healthcare, not home, in that it exists “to serve
the veteran through the delivery of timely quality
care by staft who demonstrate outstanding
customer service, the advancement of health
care through research, and the education
of tomorrow’s health care providers”' The
domiciliary functions that remain today are
primarily operated by charitable organizations,
such as the Salvation Army and New Directions,
to cater to people in recovery from substance
abuse and/or the dual diagnosis of substance
abuse and mental illness. The domiciliary
experience is, therefore, entirely medicalized
and positioned as an act of charity rather than
a right earned, contrary to the stated intentions

and purposes of the National Home."

8. http://www2.va.gov/directory/guide/facility.asp?id=78.
Accessed November 2010.

9. Ibid.

10. Janet Owen Driggs: “Home to Hospital, The Medicaliza-
tion of the Veteran Welfare State,” Strawberry Gazette, Vol. 1,
Issue 4, June 2010.

11. http://www.losangeles.va.gov/about/index.asp.

12. Proceedings of the Board of Managers, September 24, 1890.
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Today, the veteran experience on the deeded
land has changed from the requirements
imposed under the charitable trust established
under the Deed of 1888, as the status of a
veteran at the West L.A. VA has shifted from
that of “resident” (or even a “member”) of
a home to that of “patient” in a hospital to
be cured and moved on, so participation
in local activities has diminished or been
eliminated. The patient’s day is structured
by their recovery program. Participation in
unscheduled activities, such as an art class,
requires a doctor’s referral. There are virtually
no athletic facilities available to veterans
on the extensive VA grounds.” Community
entertainment is restricted to major holidays
and is often unavailable even then.'* This is a far
cry from the purposes for which the land was
given—the uses specified by the donor under
the charitable trust created by the 1888 Deed.

Moreover, the VA has used the donated land
for a multitude of purposes that, beyond
any doubt, do not directly contribute to the
provision of a veterans’ home. Even worse,
these other uses effectively bar the use of the
donated land from its dedicated purpose as
a home for veterans. Access of veterans to at
least 110 acres of the land at the West L.A.

13. “Veterans’ Sports: It's a Shutout,” Strawberry Gazette,
November 2010.

14. Notably, on Veterans Day 2009, Memorial Day 2010, and
July 4, 2010, when the VA had organized no community-wide
events for the entertainment of veterans, the Metabolic Studio

hosted popular open-invitation celebrations at Strawberry Flag.
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VA is forbidden or restricted™ by land-sharing
agreements that the VA has entered into with
commercial entities and other organizations.
This use of the land does not conform with the
requirement under the Deed of 1888 that the
donated land be used in a manner that directly
contributes to its use as a home for veterans;

this use is therefore not permissible.

For example, the Wadsworth Theater,
built in 1939 as an entertainment center for
veterans, is under a sharing agreement with
Wadsworth ~ Theatre Management LLC/
Richmark Entertainment, as is the Brentwood
Theater and a “27-acre parcel of land” The
venues host Broadway shows, musical
concerts, film premieres, and theatrical
productions, for which veterans are charged
full ticket price.'® Notably, the forty-two-page
Wadsworth Sharing Agreement included
such requirements as special event signage
dimensions, but it required no cost reduction
or hiring preference for veterans. The 2.53 acres
subject to a “sharing agreement” with Westside
Operating Partners Ltd./Breitburn Energy
Company, LLC, are now home to a number of
active, productive wells and are consequently
off limits to veterans. Building 224 is subject to
a sharing agreement with Western State Design
Inc., which affords space for the processing of
laundry for Marriott hotels and other, non-

Marriott properties and thus excludes veteran

15. See Property Tables, pgs. 89-156.

16. See Property Table No. 18 and http://richmarkent.com/.
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use. Approximately 10 acres of the donated land
is used by Enterprise Cars and Tumbleweed
Charter Buses for vehicle storage and is also

consequently unavailable for veteran use.

Consistent with the breach of its fiduciary
duty under the 1888 Deed, in August 2007,
the West L.A. VA approved a rent-free, twenty-
year, enhanced sharing agreement with the
Veterans Park Conservancy for the operation
of a 16-acre public park, rendering that land
unavailable for VA development of veteran-
serving uses (e.g, housing for homeless
veterans). This is antithetical to the dedicated
purposes of the land. Of additional note, entry
plaques that once read “National Veterans
Home” have been replaced with ones that read
“National Veterans Park.” Accordingly, the
“beautifully arranged” grounds of the “Soldiers
Home,” which were both entirely contingent
upon the presence of a home for veterans
and an integral component of the concept
of “home,” are now being preserved for the
benefit of a surrounding, predominantly
civilian population, independent of any such
preservation of a home for veterans. This is not
a permissible use of the donated land.
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It is axiomatic that the United States may not
be sued without its consent. See Minnesota v.
United States, 305 U.S. 382, 388, 59 S.Ct. 292,
83 L.Ed. 235 (1939); United States v. Mitchell,
445 U.S. 535, 100 S.Ct. 1349 (1980); United
States v. Sherwood, 312 U.S. 584, 586, 61 S.Ct.
767 (1941). In this case, however, where the
issue relates to whether the VA has breached
its fiduciary duty under the law of trusts in
connection with its obligations under the Deed
of 1888, sovereign immunity would not bar
a suit against the United States, as it has been
explicitly waived under the Administrative
Procedure Act (“APA”), S U.S.C. § 702.

In Cobell v. Babbitt, 30 F.Supp.2d 24 (D.C.
1998), for example, an action was brought for
equitable relief against the Secretary of the
Interior of the United States “under the law of
trusts for breaches of trust duties by the trustee
who, in this case, is the government.” Based
on these breaches of trust duties, the plaintiffs
sought, among other things, a declaration of
defendants’ trust obligations and a declaration
that the defendantshave breached and continue
to breach these duties. The plaintiffs pointed to
APA, 5U.S.C. § 702, as the applicable waiver of

sovereign immunity.

The court held that sovereign immunity did
not apply in this case under S US.C. § 702,

stating as follows:

“The case law and legislative history
with respect to § 702 clearly evince

the federal government’s consent to
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suit in the present case. The plaintiffs’
prospective request for an injunction
is an action for relief “other than
money damages.” The plaintiffs have
sued federal officers for actions taken,
or not taken, in their official capacity.
Therefore, Congress has directed
that the plaintiffs’ suit “shall not be
dismissed nor relief ... denied on the
ground that it is against the United
States” S US.C. § 702. Sovereign
immunity does not bar the plaintifts’

suit seeking injunctive relief.”
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CONCLUSION

When John P. Jones and Arcadia B. de Baker
originally donated 300 acres of land to the
National Home for Disabled Volunteer Soldiers,
a predecessor to today’s VA, they left no doubt
of their intention that the land be permanently
dedicated as a home for veterans. Their March 3,
1888 deed conveying the land contains no less
than five separate references to the requirement
that the land be used to “locate, establish,
construct and permanently maintain” a
branch home of the National Home. The deed
specifically stipulates that the land was conveyed
in return for the promise of the National Home
to permanently use the land as a branch home

for veterans.

The deed also refers to an act of Congress on
March 2, 1887 that authorized the Board of
Managers of the National Home to “locate,
establish, construct, and permanently maintain
a branch of said National Home ... located
at such place in the States west of the Rocky
Mountains as ... shall appear most desirable and
advantageous.” Pursuant to this act of Congress,
the National Home accepted the 300 acres of
donated land in 1888 for the express purpose of

creating a permanent home for veterans.

The restrictions imposed under the 1888 Deed

conveying the land to the National Home
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created a charitable (or public) trust, whereby
the VA, as the successor to the National Home,
holds the donated land only in the capacity as
a trustee, subject to a legally imposed fiduciary
duty to permanently use the donated land as a

permanent home for veterans.

The VA has chosen to jettison the restrictions
placed on the donated land under the 1888
Deed on its own whim and, in doing so, has
turned its back on the fiduciary duty imposed
upon it by accepting a restricted donation
of land. As a result, the VA has breached its
fiduciary duty, diverted the use of the land
from the purpose to which it was dedicated,
and violated donor intent. This land is held
in trust to be used as a permanent home for
veterans and should once again be returned to
that use as required under the Deed of 1888
and intended by the donors.
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AFTERWORD

Just before going to press with this book, the
federal court in Los Angeles ruled on the
VA’s motion to dismiss the ACLU lawsuit.
The judge decided that the Deed of 1888 did
indeed create a trust under which the VA has
a duty to veterans to permanently maintain
the home, and that 1866 Congressional action
authorized the government to accept the
property subject to the trust. But he found that
the government’s trustee obligations are not
enforceable in the absence of an explicit statute
to that effect.

As a result, while the ACLU lawsuit will go
forward based on other claims concerning
leasing agreements and services for veterans
with severe disabilities, the judge dismissed
the claim based on the Deed of 1888. “While
this result may seem shocking,” he said, “this is

the result the law dictates.”

For this to be otherwise, the government
would need to pass a law specifically holding
itself accountable for the promises it made
when it accepted the property under the Deed
in 1888. Something it is unlikely to do, unless
we—the people—hold it accountable.

“If the allegations of the [plaintiffs’ complaint]
are true,” the court said, “the Government has
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essentially ignored the unenforceable promise
it made with respect to much of the donated
land that is now part of the [West L.A.]

Campus.”

But does an honorable person only keep those
promises that he/she can be forced to keep?
After all, “A promise made is a debt unpaid,”
as Robert W. Service wrote in his memorable
ballad “The Cremation of Sam McGee.”

Perhaps it is unrealistic to expect the VA to
behave honorably and keep the unenforceable
promise that was made in accepting the land.
But even if the court can't force the VA to keep
the promise, that doesn’'t mean that Congress

can’t do so. Or that the President can’t do so.

Notwithstanding, and even especially because
of, the court’s ruling on the motion to dismiss,
the Metabolic Studio remains committed to
the veterans’ benefits envisaged by the Deed
of 1888. In fact, that commitment is bolstered
by the court’s finding that there is a trust and
a promise. And the commitment is made even
more necessary and more immediate by the
court’s opinion that its hands are tied so as to
permit this “shocking” result in the lawsuit.
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Homes in the United States, 1811-1930, (1977)
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PROPERTY TABLES

The following tables describe current use of
the land given for the Soldiers Home, which is
now home to the West L.A. VA, accrued to the
federal government via four deeds described

on pages 34 and 35 of this book.

In 2005 the VA described the West L.A. VA
as occupying “approximately 390+/- acres™.
While 280 of these acres remain subject to
the use restriction of Deed A, and all the land
is subject to the use restrictions described on
page 36, at least 110 acres at the West L.A.
VA are now being used for such other, non-
veteran-oriented purposes: oil mining, rental
car storage, university and little league sports
fields, a private school athletic center, and
theaters that primarily showcase expensive
productions for public rather than veteran

audiences.
The following tables represent an effort to

ascertain the specific uses to which the original

Soldiers Home land is currently being put.
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IMAGE NOTES

Image No. 1, p. 6

Wallpaper, Western print, circa mid-20th century, VA Archive,
photographer unknown.

Arcadia de Baker and John P. Jones owned a large tract of
land stretching from the Pacific Ocean toward Los Angeles.
They donated some of it to become the Pacific Branch of
the National Home for Disabled Volunteer Soldiers. The
flag design on the right of the image shows the outline of the
Home grounds, where agriculture supported the recuperating

soldiers. A tram connected the Soldiers Home to the beach.

Image No. &, p. 12
Lauren Bon: Strawberry Flag Mind Map, 2011, ink on graph

paper.

Image No. 3, p. 23

Lauren Bon and the Metabolic Studio: Strawberry Flag, 2010,
photograph by Joshua White, Metabolic Studio Archive.

The Blue Section of the Strawberry Flag sculpture with the

“Electric Strawberry”

Image No. 4, p. 23

Lauren Bon and the Metabolic Studio: Strawberry Flag, 2010,
photograph by Joshua White, Metabolic Studio Archive.

Shown are the aquaponic pipes and the stationary bikes
shaded by solar panels. Along with the action of pedaling
the cycles, the panels charged the water pumps and kept the
system off the VA grid. Even the water used was salvaged from
the L.A. River.

Image No. 5, p. 26

“Sawtelle Soldiers’ Home dining hall,” Los Angeles, CA, 1890,
photograph by H.F. Rile, Courtesy of the Santa Monica Public
Library Image Archives/H.F. Rile Collection.

Veterans enjoyed good meals, daily live entertainment, a

library of over five thousand volumes, and daily tea at three.
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Image No. 6, p. 26

Lauren Bon and the Metabolic Studio: Beds on Heads, 2010,
High Tea, photograph by Joshua White, Metabolic Studio Archive.
Monthly High Teas brought veterans, administrators, doctors,
and the general public together once a month. Each of the high

teas was performative.

Image No. 7, p. 323-33

Excerpt from the Forty-Ninth Congress, Session I1, 1887.

This is the enabling legislation for the creation of the Pacific
Branch of the National Home for Disabled Volunteer Soldiers.

Image No. 8, p. 37

“Among the Cacti-Soldiers’ Home,” Los Angeles Herald
Magazine, November 1, 1908, photograph by Dr. Adah Patterson,
California Digital Newspaper Collection, http://cdnc.ucredu/

about_us.html.

Image No. 9, p. 87

Lauren Bon and the Metabolic Studio: Strawberry Flag,
“Salvaged Strawberry,” 2010, photograph by Joshua White,
Metabolic Studio Archive.

Strawberries are the second most lucrative crop grown in the
United States. Ninety percent of American households have at

least one jar of strawberry jam in their pantry.

Image No. 10, p. 38
Lauren Bon and the Metabolic Studio: Beds on Heads, 2010,
High Tea, photograph by Joshua White, Metabolic Studio Archive.

Image No. 11, p. 38

“Entertaining veterans at National Soldiers’ Home,” circa 1930,
photographer unknown, image used courtesy of the Los Angeles
Public Library Photo Collection.

Image No. 12, p. 41

“Veterans practice putting, Sawtelle National Soldiers’ Home,”
n.d., photographer unknown, image used courtesy of the Los
Angeles Public Library Photo Collection.

Image No. 13, p. 41

Lauren Bon and the Metabolic Studio: No Place Like Home,
December 2010, holiday installation at CalVets, photograph by
Lauren Bon, Metabolic Studio Archive.

The Metabolic Studio created an intimate space in the lobby
of the nearly empty CalVets Home, which had opened six
months earlier on land deeded from the federal government to
the State for that purpose. Veterans participated in wrapping
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gifts that were distributed throughout the VA campus over the
holidays.

Image No. 14, p. 45

Excerpt from the Deed of 1888.

The Deed conveyed 300 acres of West Los Angeles land to
the National Home for Disabled Volunteer Soldiers for the

creation of the Pacific Branch.

Image No. 15, p. 49
“VA-MAY I HELP YOU,” Building 209, West L.A. VA,
2011 photograph by Lauren Bon, Metabolic Studio Archive.

Image No. 16, p. 49
“sitors Lou,” Building 209, West L.A. VA, 2011, photograph by
Joshua White, Metabolic Studio Archive.

Image No. 17, p. 83
“Two windows, refrigerator, large stain,” Building 209, West L.A.
VA, 2010, photograph by Joshua White, Metabolic Studio Archive.

Image No. 18, p. 53
“Hallway, falling ceiling,” Building 209, West L.A. VA, 2010,
photograph by Joshua White, Metabolic Studio Archive.

Image No. 19, p. B7
“Cement in sink,” Building 209, West L.A. VA, 2010, photograph
by Joshua White, Metabolic Studio Archive.

Image No. 20, p. B7
“Two doors to...,” Building 209, West L.A. VA, 2010, photograph
by Joshua White, Metabolic Studio Archive.

Image No. 21, p. 65

Lauren Bon Studio: Cement Window, Intensive Care Psychiatric
Unit, Building 209, 2010, installation at the Metabolic Studio,
photograph by Joshua White, Metabolic Studio Archive.

Image No. 22, p. 65

Lauren Bon and the Metabolic Studio: Indexical Building 209:
Garden Folly, 2010, installation at Los Angeles County Museum
of Art, photograph by Joshua White, Metabolic Studio Archive.

Image No. 23, p. 67

Lauren Bon and the Metabolic Studio: Indexical Building
209: Garden Folly, 2010, installation at the Metabolic Studio,
photograph by Joshua White, Metabolic Studio Archive.
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Image No. 24, p. 67
Lauren Bon Studio: Triumphal Arch: Indexical 209, with study,
2010, photograph by Joshua White, Metabolic Studio Archive.

Image No. 25, p. 73
Lauren Bon Studio: Indexical Nurse Station: Building 209,
2010, photograph by Joshua White, Metabolic Studio Archive.

Image No. 26, p. 73

Lauren Bon and the Metabolic Studio: Indexical Building 209:
Hospital Corridor, installation at Los Angeles County Museum
of Art, 2010, photograph by Joshua White, Metabolic Studio
Archive.

Image No. 27, p. 83

Exterior view, Pacific Branch, National Home for Disabled
Volunteer Soldiers, circa 1908, photographer unknown, image
used courtesy of the University of Southern California Digital
Library and Special Collections.

Image No. 28, p. 83

“Window,” Building 209, West L.A. VA, 2010, photograph by
Joshua White, Metabolic Studio Archive. Later incorporated
into Indexical Building 209: Garden Folly, installation at Los
Angeles County Museum of Art, 2010.
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GLOSSARY OF
ACRONYMS

CALVETS: The Veterans Home of California — West Los
Angeles is one of several homes operated by the State of
California Department of Veterans Affairs. This home is
surrounded by West L.A. VA land, but the building sits on
land deeded to the State by the VA for the express purpose of
building the home.

CWT: Commonly known as the Compensated Work Therapy
program of the VA, the Veteran Community Employment
Development program (VCED) provides work designed to
help veterans become employment-ready.

GLAHS: The VA Greater Los Angeles Healthcare System
operates the West Los Angeles Medical Center (West L.A.
VA) as well as the Los Angeles Ambulatory Care Center in
downtown Los Angeles, the Sepulveda Ambulatory Care
Center in the San Fernando Valley, and nine Community-
Based Outpatient Clinics in Southern and Central California.
GLAHS is part of the VA Desert Pacific Healthcare Network,
also known as VISN 22, one of the several geographic divisions

through which the national VA is administered.

MOU: Memorandum of Understanding is a term used by
the VA and several other bureaucracies to refer to a written

contract.

NATIONAL HOME: The National Home for Disabled
Volunteer Soldiers, created by the U.S. Congress in 1865,
which established a network of branches generally known as

Soldiers Homes.

PACIFIC BRANCH: The Pacific Branch of the National
Home, authorized by the U.S. Congress in 1887, and
established by the Board of Managers of the National Home
when it accepted the West Los Angeles property donated by
the Deed of 1888.
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VA: U.S. Department of Veterans Affairs, which was known as
the Veterans Administration from 1930, when it was created
by consolidating veterans services (including the National

Home) until 1988, when it was elevated to cabinet status.

WEST L.A. VA: Also referred to as WLA VA or VA of WLA,
the VA property in West Los Angeles, which was donated to
be a home for veterans through the four deeds described on
pages 34 and 3S. This property was the Pacific Branch of the
National Home and has become the West Los Angeles campus
of the VA. Although the property is actually unincorporated
land in the County of Los Angeles, it has in the past been
referred to as being in Santa Monica (the closest city in 1888)
or Sawtelle (a neighboring community that is now part of the
City of Los Angeles).
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Preserving a Home for Veterans was published by Les Figues Press in 2012 and printed at
the Veterans Print Shop in a limited edition of 2000.

Preserving a Home for Veterans is an adaptation of the Metabolic Studio’s January 2011
position paper on the Department of Veterans Affairs use of its largest land asset — the
West Los Angeles campus. In 1888, this land was donoted to the federal government with
the promise that it would be used as o permanent home for veterans. This publication
details the VA’s practice of leasing parts of the property to private entities in
violation of the 1888 deed and in spite of the more than twenty thousand homeless
veterans living in Los Angeles County at that time. After investigating the abandoned
buildings on the property and learning of the Deed of 1888, the veterans and artists,
working with the Metabolic Studio’s legal counsel, penned the position paper. The paper
was used by the ACLU and other lawyers in a lawsuit against the VA, which resulted in a
January 2015 settlement that included the VA's commitment to permanent housing on the
West LA campus and the development of a new master plan for the property. Equal parts
legal document, historical report, socially engaged artist stotement, ond activist call-
to-action, this is one facet of Metabolic Studio's Strawberry Flag action.
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